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AB 3070 legislative findings

Peremptory challenges 
frequently used to exclude 
potential jurors based on 

their race have 
disproportionately harmed 
African Americans, Latinos, 

and other POC

Existing procedure for 
determining whether a 

peremptory challenge was 
exercised for a legally 

impermissible reason has 
failed to eliminate that 

discrimination



AB 3070 
legislative 
intent



CCP 231.7 
procedures



Evaluating reasons (231.7(c), (d))

• Reason => objection
• TC evaluates reason in light of totality of circumstances
• TC considers only the reasons given, does not speculate
• If “substantial likelihood that an objectively reasonable 

person would view race as a factor” => sustain objection
• TC need not find purposeful discrimination
• “Reasonable objective person” is aware that unconscious 

bias  has resulted in unfair exclusion



Presumptively invalid reasons (231.7(e))

Distrust in law 
enforcement or 

CJ system

Close 
relationship with 
system-involved 

person

Neighborhood, 
dress, 

appearance

Non-English 
speaker

Receiving state 
benefits, child 

outside marriage

Employment 
status, field

Being friendly to 
a juror of same 

race



Overcoming 
presumption of 
invalidity
(231.7(e))



Demeanor-based reasons (231.7(g))

Inattentive, or staring or 
failing to make eye contact

Lack of rapport or 
problematic attitude, body 

language, or demeanor

Juror provided unintelligent 
or confused answers



Demeanor-
based 
reasons 
(231.7(g))

TC must confirm behavior 
based on court’s or 
objecting party’s 
observations

Challenging party must 
explain why the behavior 
“matters to the case to be 
tried”



Judicial speculation (231.7(d))

Barnes (2024) 107 CA5 560 (4DCA) 

• DA gave demeanor-based reasons (terse and not work well 
with others) but TC upheld peremptory based on another 
reason: juror required proof “beyond a shadow of a doubt” and 
might not convict without fingerprint or DNA evidence

• Held: TC denial of objection improperly based on other 
reasons, not the DA’s stated reasons

• 70 years to life judgment reversed



Unconscious bias factors (231.7(d)(2)(C))

Hinojosa 110 Cal.App.5th 524 (2DCA) 

• TC’s decision to sustain 231.7 objection is reviewed de novo, deferring to 
the trial court’s factual findings if supported by substantial evidence 

• Cursory questioning, failure to question about topic of reason for 
challenge

• Holding: TC did not err in sustaining DA’s objection to the defense 
peremptory challenge where the sole reason for seeking to remove the 
juror was the defense’s failure to ask about his views on gangs and where 
defense’s notes indicated this was an otherwise good juror 

• Issue not raised on appeal: can 231.7 be applied to white juror?



Overcoming presumption of invalidity (231.7(e)) 

Jimenez (2024) 99 Cal. App. 5th 534 (4DCA) 

• Juror “[e]xpress[ed] a belief that law enforcement officers engage in racial 
profiling or that criminal laws have been enforced in a discriminatory 
manner.” (231.7(e)(2)) 

• Holding: DA can overcome the presumptive invalidity based on a juror’s 
negative views towards law enforcement where the juror acknowledges bias 
even when another reason the prosecution offered is unsupported by the 
record

• Juror repeated said that she would have difficulty setting aside her bias 
against law enforcement officers to fairly consider their testimony, despite 
her initial statements she could be fair 



Overcoming presumption of invalidity (231.7(e)) 

Gonzalez 104 Cal. App. 5th 1 (2DCA)

• Though DA’s reason was that juror expressed negative views 
about the police directly arising from his personal experiences 
and thus related to his race and presumptively invalid, this 
juror could not put aside bias against police

• clear and convincing evidence that an objectively reasonable 
person would view the prosecutor’s reason as unrelated to the 
juror's race and about juror’s inability to be fair and impartial



Demeanor-based Reasons (231.7(g))

• Caparrotta (2024)103 CA5th 874 (4DCA)
• Uriostegui (2024) 101 CA5th 271 (2DCA)
• SanMiguel (2024) 105 CA5 880 (2DCA) rev. gtd
• DA citing lack of attention alone was a sufficient reason for his 

dismissal” and “overcomes the presumption. never explained 
why reason mattered to the case to be tried. 

• “no capable attorney would fail to challenge the juror unless 
the attorney had what is known in the trade as a dead-bang 
loser.”


